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BOZALEK J:

INTRODUCTION

1] This matter concems the interpretation of s 139(4) of the
Constitution ! which provides for infervention by a provincial
executive where o municipalily has failed to fimeously approve
a budget or any revenue-raising measure necessary to give
effect to the budget. It arises out of g decision taken by the
Western Cape provincial cabinet on 14 July 2010 resolving that
the Council of the Overberg District Municipdlity [“the council”
and “the municipality” respectively} be dissclved with mmediate
effect in view of its failure to approve an annual budget before
the start of the municipal financial year. The provincial cabinet
further resolved to approve a temporary budget for the

municipality and to appoint an interim administrator.

[2] In response to the decision the municipality and eleven of the
twenty councilfors making up the councll, as first and second to
twelfth applicants respectively, launched an urgent application
against the Premier of the Westem Cape [the first respondent),
the Provincial Minister of Local Government, Environmental

Affairs and Development Planning {the second fespondent), the

' Constitution of the Republic of South Africa, 1596,



Westermn Cape provincial cabinet {the third respondent) and the

newly appointed administrator {the fourth respondenty.

{31 The main relief sought by the applicants was o declaration that
the decision to dissolve the councii waos inconsistent with the
Constitution  and  as  such  invaid, Further  consequential
declaratory and review relief was sought including  the
reinstatement the council and of the applicants as counciliors.
the application was opposed by the respondents, save for the
fourth respondent who abides the court's decision. Answering
and replying affidavits were filed and the matter came before
me some two months after the disputed decision as one in which
the applicants seek final relief on the papers. it follows that any
factual disputes must be decided on the facts as presented oy
the respondents fogether with such facts presented by the

applicants which the respondents do not piace in dispuie.?

BACKGROUND

[4] Before proceeding o the issues it is necessary to set out a history
of the developments which led 1o the disputed decision. At all
material times the council comprised twenty counciliors, eleven
of whom are members of either the African National Congress or

the National People’s Party and comprise the ruling codalition. The

2 Plascon Evans Paints Ltd v Van Riebeeck Paints (Ply) Lid 1984 {3) SA 623 {A) at 634,



remaining nine councillors were members  of either the
Democratic Aliance or the Independent Democrats. At g
councit meeting on 10 March 2010 the council resolved to
remove the then Speaker from office following a motion of no
confidence. Neither a Speaker nor an acling Speaker was

elected in his place, however.

[5]  The councit next met on 29 March 2016, a meeting called by Mr.
D van den Heever, the municipal manager {fo whom | shall refer
as such), for the main purpose of electing a Speaker as required
by the Local Govemment Municipal Structures Act 2 {("the
Structures  Act”). At that meeting a permanent Speaker,
councifior Dennis, was elected. (The respondents slate that the
new Speaker was elected at the council meeting held on 10
March 2010 but this is contradicied by the minutes to their
answering papers.} When the council next met on 13 April 2010
the new Speacker had resigned with effect from that date.
Anofher councillor was elecied as Speaker but only for the
duration of that meeting. At the same meeting the municipality’s
annuat draff budget was tabled and approved for purposes of

publication for comment.

SAct 17 of 1998,



Despite the fact that the council was obliged o approve a
budget by the expiry of the financiai year on 30 June 2010 no
further meetings of the council were held until July. This was not
for lack of effort on the part of the ruling coafition. On 26 May
2010 the codiition's eleven councillors [second to twelfth
applicants) each signed a joint written request addressed io the
municipal manager requesting  an urgent special council
meeting the following day to deal inter alia with the election of a
Speaker and approval of the budget. However, the municipal
manager had now cdopted the stance that he was precluded
from convening meetings of the council sﬂince that function
could only be fulfiled by a Speaker, whose office was vacant.
He refused to convene the requested meeling and fook
disciplinary action against o municipal official who, in his
absence, issued a notice advising councillors of the meeting via
cell phone fext messages. This was the method customarily used

o deliver such notices to councillors.

The muricipal manager considered that there was a casus
omissus in the legislation and rules relafing to the convening of
meetfings in such o situation and sought legal advice as to
whether he had the power or obligation 1o convene o meeting
in such circumstances. On 3] May 2010 he wrote to selected

councillors inviting them to maoke “writien representations” to him



regarding "“the way forward” towards the convening of a council

meeting and offorded them 14 working days for this purpose.

(8] On 8 June the applicant councilors addressed a further written
request 1o the municipal manager calling on him to convene an
urgent council meeting for 11 June to deal with  the
consideration of the annual budget as required by the Local
Government:  Municipal Finance Management Act ¢« [“the
MFMA"), the election of a Speaker and the election of o deputy
mayor. The leffer drew to the municipal manager's attention the
vrgent need for the council to consider the budget in the light of
the various deadlines imposed by staiute. This detailed and
reasoned letter elicited no paositive response from the municipal
manager other than a letter from him advising the ANC's chief
whip that he siill awaited his written representations. in the event
no meeling eventuated. On 23 June the same eleven councillors
addressed yet a further writfen and jointty signed request to the
municipal manager for an urgent special council meeting to be
held on Friday 25 June fo consider the annual budget and the
election of a Speoker and a deputy mayor. No response
appears o have been forthcoming and again no meefing was

held.

* Act 56 of 2003



On 30 June 2010 the applicant councillors wrole to the second
respondent advising him that the council had been unable to
meet 1o approve the budget “as a direct resulf of the vacancy
of the Speaker and the consequent refusal by the Municipal
Manager fo convene the counci meeting requested by a
majority of council in wrifing on 27 March, 11 June and 25 June",
The letter concluded with a reguest to the second respondent to
infervene by requiring the municipal manager to convene o
counct meeting. The letter was signed by all applicant
counciliors. The second respondent denies, however, that his

office ever received this letter and questions its authenticity,

The applicants sought legal advice and, on § July, directed yet ¢
further written request to the municipal manager, again signed
by all applicant counciiors, caling upon him to notify the
baiance of councillors of an urgent special council meeting to
be held at 15h00 that afternoon o consider the budget and o
elect a Speaker as well as an executive mayor, the incumbent of
that pasifion having also in the interim resigned. The applicant
councillors warned that should the municipal manager fail to
notify the other members of council, the meeting would go
ahead regardless. The applicant councillors thereafter went
ahead with the holding of g meeting that afternoon albelt in

other premises since the municipal manager had locked the



councit chambers. The municipal manager averred that he had
refused to convene the meeting becaouse, according to him, he
did not have the power to do so. He maintained that the
councillers needed fo elect a Speaker to call further meetings of
fhe council. At no stage did he explain how the council should
resolve the apparent catch 22 situation and elect o Speaker

when, as he insisted, only a Speaker could convene o meeting

for this purpose.

As menfioned the meeting proceeded on 9 July and was
presided over by the next most senior official of the municipality
after the municipal manager. A Speaker was elected as well o
an executive mayor and cn execulive deputy mavyor. The
meeting also purported to approve the 2010/201 ) budget and
resolved fo place the municipal manager on compulsory leave
with immediate effect pending the investigation of misconduct

charges against him.

On 12 July a confrontation took place between the municipal
manager and the newly elected mayor when she unsuccessfully
ettempled fo serve the letter of suspension on the former. Mr.
van den Heever refused to accept the letter and, somewhat
surprisingly, there and then telephoned the second respondent

who confirmed on the speoker phone that he had prepared



papers for the dissolution of the council which would be taken to
the third respondent for adeoption on 14 July. The second
respondent also made it clear that no action should be taken
against the municipal manager expressing the view that the

mayor had no authority fo act against him.

On that same day the second respondent cddressed a letter to
each councillor giving notfice thot he infended io request the
third respondent on 14 July to dissolve the council in terms of s
139{4) of the Constitution by reason of ifs failure 1o approve an
annual budget before 1 July and, further, that he would request
the third respondent to approve a temporary budget and
appoint an interim administrator. He invited comments on Ais

intended action to be received by 14h00 on the following day.

ihe eleven applicant counciliors furnished o lengthy written
response the foliowing day contending infer alia that such an
exfreme measure was inappropriate, parficularly in the light of
the fact that the council was willing and aoble to fulfii jis
obligations in terms of the Constitution to approve its budget and
the revenue-raising measures necessary 10 give effect therefo.
They expressed disappointiment that the second respondent had
not intervened in o more positive and constructive manner fo

enable the council to fUilfit its obligations and referred 1o their
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earlier lefter dated 30 June 2010. The also cdvised the second
respondent of the meeting which had been held on 9 July 2010
which had purporied to elect Speaker and approve the
budget. The second respondent does not dispute receipt of this

communication.

The third respondent duly met on 14 July and resolved to dissolve
the council in terms of 139{4) of the Constitution with effect
from 16 July 2010 by reason of its failure to approve an annual
budget before the start of the municipal financial year.
resolved further that the draft budget and revenue-raising
measures piaced before it in a submission be approved as q
temporary budget for the municipality and that the fourth
respondent be oppointed as administrator to assume all of the
powers and function of the councit under the direciion of the
third respondent until such fime as a newly elected council had
been declared elected. The submission, prepared by the
Direcfor:  Specialised Support in the second respondent’s
department, set out the background 1o the proposed

infervention and furnished a maotivation for the resolution.

The submission reads in part as follows:

"When intervening in terms of s 139{4} of the Constitution read with the

applicable provisions of the MEMA, it should be noted that:

. Where a municipalily has nof approved an annual budget by
the commencement of the new financial vear, there is as
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stated above, no statutory basis for the municipality  to
approve a budget;

. Where an annual budget has not been approved by the dug
dafe, the applicable legisiation indicates that the dissolution of
counciltis compulsory and only affer a new council has been
alected, it regains its authority to approve o budget for the
murkicipaiity.”

[17]  The submission noted further that the municipal manager's views
had been canvassed on ihe proposed infervention. These were
reporfed to be that, given the resignation of the executive
mayor, that the municipality had no deputy executive mayor or
Speaker and "“given the political instability, no provabie reasons”

existed as fo why the council should not be dissolved and why

the municipality shouid not be piaced under administration.

(18] The submission makes no reference to the ruiing coadlition's
repeated atfempts fo convere a special meeting fo elect
speaker and consider the budget. It did refer to the meeting
held on ¢ July 2010 but expressed the view that it was invalidly
constifuted. Regarding the purported approval of the budget at
that meeting, the submission noted that the council was in any

event no longer empowerad to do so.

THE CASES FOR THE PARTIES
[19]  The case for the applicants rested on two legs. in the first place it

was contended that, regard being had to the requirement in s
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139(4) that the provincia! executive fake “any appropriate steps”
to ensure that the budget was approved, in the particular
circumstances of this matter g decision to dissolve the councit
was - completely inappropriate. More parficularly, ¥ was
contended that the third respondent had misconstrued it
powers when it approached the matter on the basis that it had
no choice but fo disolve the council. Secondly, it was
contended thal, since the council had lawfully approved the
budget at the special meeting held on 9 July, the jurisdictional
fact necessary for the third respondent to decide to dissolve the
councll in terms of s 139{4] of the Constitution was absent and

thus ifs decision 1o this effect was invaiic.

The respondents' case was that, in accordance  with the
submission referred to earfier, once the council had failed to pass
the budget by 30 June the provisions of s 139(4) of the
Constitution, read with ihe relevant provisions of the MEMA, left it
with no alternative but o dissolve the council, approve g
temporary  budget and appoint  an  interim administrator,
Simitarly, as regards the meeting and ifs purported approval of
fhe budget on 9 July 2010, as foreshadowed in the submission,
the respondents’ case was that once the deadline of 30 June
had passed there was no legal basis upon which the counci

could approve the budget. in any event, it was contended, that
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the meeting in question was not propetly convened and that the
resolution  purporting to  approve the budget had been

insufficient for that pUrpose.

ISSUES AND ANALYSIS

[21]  The primary issue for determination is whether s 139(4}) of the
Constitution obliged the third respondent fo  dissolve  the
municipal council where the budget of the municipality had not
been approved by 1 July, the commencement date of the

municipal financial yvear.

[22] The determination of this issue is a matter of constifutional
interpretation and is therefore very much concermed with the
determination and application of constitutional values and not
simply with a search o find the literal meaning of statutes.s As
was put by Ngcobo J [as he then was) in Matafiele Municipality

and Others v President RSA and Otherss:

“individual  provisions of  he Consfifution  cannot  therefore be
considered and construed in isolation. they must be corstrued in a
manner that is compatible with those basic and fundameniai
principies of our democrocy. Consiitutional provisions must be
construed purposively and in fhe light of the Constitution as a whole.
The process of constitutional interpretation must therefore be confext
sensifive. In consiruing the provisions of the Consfitution # is not
sufficient to focus only on the ordinary or tfextual meaning of the
phrase. The proper approach to constitutional inferpretation involves o
combination of textual approach and structural approach.”

S Matiso v Commanding Officer Port Elizabeth Prison and Another 1994 {4) SA 592 (SECLD) at 5g7H.
#2007 (1) BCLR 47 (CC) at paras [36} - [371.
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Section 139 thus cannot be read in isolation but must be viewed
against the background of the corstitutional framewaork of which
It forms part. That context includes the fact that the Constitution
is the supreme law of the land and law or conduct inconsistent
therewith is invalid. It is underpinned by founding values which
includes the supremacy of the Constitution ifself and the rule of
law. Other relevant features are universal adult suffrage, regular

elections and a multi-party system of democratic government,

[23] Section 40 of the Consfitution provides that govemnment is
constituted  as  national, provincial and  locat spheres of
govemment  which are “disfinctive, inferdependent and
interrelated” and each sphere is obliged to conduct its activities
within the parameters of Chapter 3 of the Constitution. This would
include the duty of o provincial government to respect the
status, powers and functions of local government, the duty not
to assume any powers or functions except those conterred by
the Constitution, the duty fo exercise its funclions in such a
manner as not io encroach on the functional or institutionai
integrity of local governmeni and the duty o cooperale with
local government institutions in mutual trust and good fagith.”?

These duties are enforced by s 3 of the Local Government;

785 41(1), (e), (f), (9) and (1)
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Municipal Systems Act® which states that provincial government
has to exercise its execufive and legislative autherity *in o manner
that does nof compromise or impede a municipality's ability or fight 1o

exercise ifs executive and legislative authority”.

24] At o structural level, local government enjoys origindl legislative
and executive powers which are recognised in the Constitutions.

As stated by the Constitutional Court:

“The constitutional status of local government is ... materially different
to what it was when Parliaoment was supreme, when not only the
powers but the very existence of local govemment depended on
superior legisiatures. The institution of efected local government could
then have been terminated at any fime and its functions enkrusted to
administrators appointed by the central or provincial governments.
That is no longer the position. Local governments have a place in the
constitutional order, have to be established by the competent
authority, and are enlifled to certain powers, including the power fo
make by-laws and impose rates.'10

{25] The Constitutional Court has recognised the very different nature
of local govemment in the new constitutional order. As was

stated in City of Cape Town v Robertson-

“The cdvent of the Consiitution has enhanced, rather than diminished
the aufonemy and status of focal government thal obtained under
the interim Consfitufion ... the Constitution has moved away from g
hierarchical division of governmental power and has ushered in o new
vision of government in which the sphere of local government s
inferdependent, 'inviolable and possesses the constitufional latifude
within which fo define and express ifs unigue character.”

8 Act 32 of 2000.

® Fedsure Life Assurance Lid v Greater Johannesburg Transitional Metropolitan Council 1999 (1} SA 374 (CC) at
para 26.

10 1d para 38,

" 2005 (2) SA 323 at para 58 and 60,
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{26] In an articie dealing with s 139 in its previous form ie. before s

139(4) was added, Muray commented generally that:

“The naiure of the consfitutional relafionship between province and
municipality and the drastic nature of a s 139(1){b) take-over, suggests
that the provisions should be wsed only offer proper attempits have
been mode to resolve the problem by less invasive means.”

and, furthermore, that:

"..once an intervention is formally justified by a municipal failure, the
difficult question that arises s how to balance the constiiutiona
imperative 1o respect the municipality's infegrify as far as passible
while ensuing effective government, which the Constifution aiso
requires. The way such o balance is struck from case to case will
depend on many practicaliies - and aespecially what resources are
available both in the municipality and the province - but it must be
governed by normative considerations. Respect for municipal integrity
presumably means that an intervention should intrude on municipal
integrity as liffle as possible” 12

[27]  So much for the context in which s 139 must be considerad. | turn
now to the primary issue, namelty, the correct interpretation of s
139{4} and more particularly whether a provincial executive s
obliged fo dissolve o municipal council and take the further
attendant steps provided for where that municipality is unable or
unwilling o fimeously dpprove a budget or any revenue-raising

medsure necessary o give effect thereto.

(28] Wis appropriate to nofe that s 139 as a whole makes provision for
provinciat intervention in focal government affairs in two different
situations. The first is where o municipality cannot or does not fuiiil

an executive obligation in terms of the Constitution or other

2 See Murray "Municipal Integrity and Effective Government” {1999} 14 SAPR/PL 333 @ 345 and 355/358.
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legislation. In such an event, in terms of s i3%9(1). the relevant
provincial executive has a discretion o intervene by “taking any
appropriate steps fo ensure fulfilment of that obligation ...”. Three
species of such steps are provided for which are progressively
more intrusive upon the authority and  functioning of the
municipality, namely, issuing a directive 1o the municipal council,
assuming responsibility for the relevant cbiigation or, most
drastically, dissolving  the municipality and appointing  an

administrator unti! a new municipal council has been elected.

Section 139%9(2) provides that the provincial execulive which is
intervening by assuming responsibility  for a municipality's
obligation must give written notice ihereof to the national
cabinet member responsible for local govermnment affairs and
the National Council of Provinces whereupon these pariies may
terminate  the intervention. Similarly s 1393} provides  for
immediafe noftification to the same parties by the provinciai
executive of any dissolution of a municipal councit which
infervention may, within a limited period, in tum be set aside by

the cabinef member or the National Councii of Provinces.

These provisions as a whole indicate that the circumstances in
which a provincial executive may intervene in the affairs of local

government are quite strictly delineated. Furthermore, by



[32]
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providing  for progressively more  intrusive steps  and  the
establishment of nofification and reversal procedures, the
premium placed on the autonomy of local govemnment is

underlined.

Section 1394} deais with what the Constitution clearly regards as
& more serious situafion than that contemplated in s 139(1),
namely, the failure to fulf an obligation to approve a budget or
a related revenue-raising measure. This appears from the fact
that the provincial executive s obliged in such circumstances 1o
infervene as opposed to s discretionary power in  the
circumstances envisaged in s 139(1}. This emphasis is reinforced
by the terms of 139(7) which provides that if o provincial
executive fails to adequately exercise iis power {and obligation)

to intervene, the national exacutive "must intervene” in its stead.

The only specific remedicl step on the part of the provincial
executive mentioned in this confext is the dissolution of the
councii and the concomitant appointment of an administrator
and approval of a temporary budget. Notwithstanding this, the

open-ended language of s 139{4) ~ "by taking any appropriaie

steps... including dissolving the municipal council..." - strongly

suggests that the dissolution of the defaulting municipat council s



19

not a mandatory step but rather the mosi far-reaching of «

range of possible steps.12

[33] Both the language of s 139{4) and its broader context suggest
that the provincial executive, although obliged to intervene,
must exercise its discretion io take only such steps as are
appropriate to achieve the end sought, namely, “fo ensure that
fhe budget or revenue raising  measures  are approved".
Although not relevant to the present matter it also seems clear
that once the provincial executive has decided that the form of
lis infervention will be a dissolution of the municipal council then
it must at the same time appoint an inferim administrator and

approve a femporary budget.

[34]  Mr. Heunis, who appeared fogether with Mr. Oliver, submitted on
behalf of the respondents ihat section 13914} must be read as
obliging a provincial executive o enforce the full package of
steps once a municipality had failed to approve ifs budget
fimeously. He suggested that the words by taking any
appropriate steps”, apparently redundant on his interpretation,

in fact referred to any preparafory steps necessary for the

provincial executive fo approve a femporary budget, such as

obtaining relevant information from the municipal authority. This

3 My emphasis.
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strikes me, however, as a sirained interpretation, one which
attributes a secondary meaning to words which otherwise
appear clear. This is quite apart from the fact that # ignores the
keyword “including” in s 139(4) which is completely at odds with
the suggested meaning. Furthermore, the interpretation
contended for on behalf of the respondents is also at odds with
the general form and structure of the Consiitution which
esfablishes the three separate spheres of government and the
requirement that each sphere should respect the autonomy of
the other as for as possible. Seen in this light, an interpretation of s
139{4) which accords with the clear language of the section and
which requires, if appropriate, the use of less infrusive means of
intervention by one sphere of government in the affairs of

ancther, is clearly io be preferred,

[35]  Counsel were unable to refer the Court 1o any reporied cases
dealing with the provisions of s 132{4). However, in the
unreported  judgment in  the matter of Mnguma Local
Municipality and Others v The Premier of the Eastern Cape and
Ofhers!4, Van Iyl J had occasion to consider the provisions of s
132{1) In circumstances where they had been invoked by the

provincial executive to dissolve g municipality. The learned judge

" Case no. 231/2008 dated 5 August 2009 {unreported Eastern Cape Division, Bisho) and to be found at
nttp:/www.saflii.org zalzalcases/ZAE CBHC/2008/44 imt.
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embarked upon a detailed analysis of the relevant provisions
within the context of the Constitution as a whole. He identified o
number of features relating to the structure of local govemment
which stood out. Two of these were the enhanced status of local
government and the provision of a governmenial structure in
which each sphere of government has its own distinctive status,
powers  and  functions and a  consiitutional framework
establishing a relationship between the different branches of
government based on co-operation and aimed at  the
advancement of inter-governmental parficipation and support.
Another important feature which the learmed judge identified
was that the structure of local government provides a forum for
focal  community participation based on the principle  of

democracy.

Although the Court fn Mnauma was dealing with a different issue
fo that in the present matter, the leamed judge’s analysis and
inferpretation of s 139 offers valuable assistance in the present
matter. Faced with the question of whether the dissolufion of a
municipal council was an “appropriate” form of intervention in

terms of s 139(1}, Van 2yl J stated as foilows:

“What is appropriate s not left fo the discretion of the provincic
execulive. As stated by Harms JA in Pharmaceutical Society of South
Africa v Tshabalala Msimang ...

[74] The word ‘appropriate’ means ‘specially suitable’ or ‘proper’.
In the Second Certification Judgment the Constitutional Court



[37]

[75]
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heid that the reference to ‘appropriate steps’ in section | cofl)
had fo be construed in the contexi of the Constitution as o
whole and the provision that it makes for the distibution of
power between the different level of government. .

in Pharmaceutical Society of South Africa v Tshobo!o—Msimong
cose and In Hoffman v South Afican Alrways the respective
courts hod to determine the meaning of the word
‘appropriate’ in the contexf of ‘appropriate dispensing feg'
and ‘appropriate relief’. 1t was held that approprictenass in the
context of the Constitution imports the element of justice ang
fairness and thot ‘in determining what is appropriote one must
consider the conflicting inferesfs of all those involved and
affected’ and that “one is really dealing with o balancing oct
implicit in the right of access...” In the present confext i am of
the view that ‘appropriate sfeps’ are o be consirued s steps
that are such as would be suitable in the sense that it must fit
the situation.  The form of intervention must accordingly
address the porficulor circumstances of the case. ... I requires
a baolancing of the consiitutional imperofive to respect the
integrity of local government as far as possible against the
constitulional requirement of effactive government. A further
consideration is the purpose of the power fo infervens, 1t s
Clearly designed as o corective measure fo ensuvre that such
steps are token that wouid resplve the problems that may be
experenced in a particular municipality. This necessiiates fhe
question whether the form of intervention that js contemplafed
would be effective and commensurate with the noture and/or
the extent of the failure fo Fuliil the abligation concemed.”

Referring to the dissolution of a municipal council by a provincial

executive in terms of s 132{1}[c), van Iyl | stated that such a

step:

“1ai]

- Is only appropriate if the fulfiment of an execultive obligation .
cannot be achieved otherwise than by the dissclution of the
axisting council and its replaocement by an administrator until
such fime as a new council has been elecied. There are ithree
aspects that flow from this: the first is that it presupposes, at the
very leqast, thal considerofion was given 1o other forms of
infervention that are effective and Jess intrusive, secondly, tha!
there exists o causal connection between the conduct of the
Municipal Council and the continued failure fo comply with an
executive obligation, and astly, as in the case of the other two
forms of intervention, ithe guestion must be asked wheither the
Municipality would be abie to fulfil its obligations ofter the
infervention is over.”

[ am in respectful agreement with the views expressed by the

leamed judge and consider that they are, mutatis mutandis,
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equally appficable fo an inferpretation of the provisions of s

139(4).

Van 7yl J concluded that s 132{1) has both legal and political
safeguards built into it. The legal safeguards are the objective
delermination of whether there has been o fallure to fulfil an
executive obiigation, whether the intervention is appropriate
and, In the case of paragraph  (c), whether there exist
‘excepftional circumstances”. These, the Court held, . _are
mafters which are not left o the discretion of the provincial
executive. The existence of these prerequisites are to he
determined objectively and the existence thereof may be fested

inacourt."”

Again, | am in agreement with these views ond censider that
they can be applied, with appropriate adjustment fo s 13%(4).
Where a provincial executive has exercised its powers in terms of
s 1394}, the questions of whether the municipality has not fulfiled
a statutory obligation to approve o budget or any revenue-
raising measures and whether the form of intervention by the
provincial executive s appropriate may be tested in a court. |
would add in this regard however that, in accordance with
established principles of review, it would not be open for a court

to set aside the form of infervention chosen by the provincial
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execufive simply because, in its view, a different form of

intervention would have been appropriate.

Mr. Heunis sought to rely on the MEMA as providing suoport for
an interpretation of s 139(4) requiring the mandatory dissolution
of a defaulting councilt and referred to the provisions of s 139(8)
which provide that national legislation may regulcte the
implementation of s 139 as o whole. Chapter 13 of the MFMA
deals with the resolution of financial problems with section 135
providing that the primary responsibility for the resolution of
financial problems lies with the municipality ifself. Sections 134-
140 make provision for provincial inferventions but, significantly,
thelr key provisions mirror those of s 137(4) of the Consiitution.

Section 136{3) provides:

“If the municipaiity has failed io approve @ budgef or any revenuve-
raising measures necessary to give effect to the budget, as a resull of
which the conditions for an intervention in terms of s 139{4] of the
Constitufion are met, the provincial execuiive must intervene in the
municipality in accordance with s 26"

Section 26 provide; for the consequences of a failure by a
municipal council to approve a budget before the start of the
budget vear. It requires that the provincial executfive ‘must
infervene' in such an insiance in terms of s 139{4) of the

Constitution and, in doing so, repeats the wording

“by taking any appropriate steps to ensure that the budgef or those
revenue-raising measures are approved, including dissolving the
council...",
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[41] Thus the key provisions of the MFMA relafing 1o a compulsary

[42]

[43]

intervention by a provincial executive add iittle if anything to the
provisions of s 139(4). Furthermore, one searches that Act in vain
for any suggestion that a provincial executive s limited in those
circumstances to only one form of intervention, namely, o

dissolution of the defauliing municipal council.

Mr. Heunis further sought to rely on s 27 of the MEMA which
provides that the MEC for Finance may extend any fime iimit
relating fo the non-compliance by a municipality with any
stajutory provisions pertaining to the approval of an annuai
budget, ofher than the time limit contained in s 16(1). That
subsection establishes the deadline for the approvai of a
municipality’s annual budget as being the start of that financial
year. Counsel argued that this exception indicated that any
intervention by the provincial executive in these circumstances
could only be in the form of the dissolution of the councit
fogether with the concomitant appointment of an administrator

and approval of a tempoerary budget.

It was turther argued in this regard that it would not be feasible
for both a municipality and the provincial executive, after the
expiry of such a deadline, to have the power fc cpprove the

municipal budget or revenue-raising measures. This argument



286

fakes the matter no further however, since, whilst the power to
approve a budget cannot reside in two spheres of government
simultaneously, until such time as the counci is dissclved that
power must logically remain in its hands. The fact that the MEC
for finance cannot extend a deadine for the passing of a
budget in terms of s 16(1) of the MFMA simply demarcates the
limits of the MEC's authority. 1f underlines the serious nature of o
municipality's default in failing to meet such a deadline and
obfiges the provincial executive 1o intervens in terms of s 139(4) if
the defauli continues. As was poinfed out by Mr. Potgieter, who
appeared together with Mr. G Potgieter on behalf of the
applicants, if does not follow from this however that the form of
such intervention must be the dissolution of the municipal counci!

and the accompanying steps provided for in s 139(4) [a} and (b).

Section 25 of the MFMA provides that a municipal council which
has failled to approve an annual budget must reconsider the
budget or an amended version thereof within seven days of the
original meeting and this process must be repeated until the
budget has been approved. Subsection {3) provides that if by
ihe first day of the budget year, the budget has not been
approved, the mayor must report this fact to the MEC for iocal
govemment in terms of s 55 and may recommend *“an

Gppropriate provincial intervention to the MEC in terms of section
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139 of the Constitution”. These provisions would be nugatory if s
139{4) obliged ¢ provincial executive to dissolve a municipal
council which had failed to fimecusly approve a budget or

revenue-raising measures.

Mr. Heunis sought to rely on the view of Steytier & De Visser, Local
Govemment Law of South Africa, Lexis Nexis, Durban, 15-40 that,
apart from dissolution, there are no other “appropriate steps”
which can be tfaken by a provincial executive in terms of s
139(4). In this regard they reason that affer the commencement
of the new financial year there is no legal basis for a municipality
to adopt the budget and thus any directive to that effect would
be invaiid. Furthermore, a provincial executive ordinarily cannot
assume the responsibifity of passing a municipal budget as this is

G legisiative function protected from provincial interference.

The authors cite no authority for their interpretation of s 139(4)
and, as indicated earlier, neither the Consfifution nor any
relevant  legislation directly or indirectly provides that a
municipality s bamred from approving a budget after the
financial year deadline has passed; nor that it forfeits this power
1o the provincial executive simply by reason of falling to meet
the deadiine. Indeed, as menfioned, s 55 of the MFMA is an

express pointer in the opposite direction.
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[(47]  In conclusion, | find litfle support, either in the language of
s 139(4) of the Constitution, its overall provisions relating to locai
government or in related legislation which supports the restrictive
interpretation contended for on behalf of fhe respondents. in my
view, s 139(4) places a duty upon a provincial executive o
intervene in the énvisaged circumstances; but through that form
of intervention best suited fo resolve the particutar problem
giving rise to the failure of the council fo approve a budget or
revenue-raising measures and with due regard o the provincial
executive's duties in terms of the principles of intergovernmental

relations in terms of s 41 of the Constitution.

THE CONSEQUENCES OF THE RESPONDENTS MISCONSTRUING THEIR POWERS
(48] itis not in dispute that at all material fimes the first, second and
third respondents held the view that they had no alternative in
law but to dissolve the council and take the associated statutory
steps. This was the nature of the advice they received from an
advisor in the second respondent’s department as set out in the
submission placed before the third respondent on 14 July 2010. in
his answering affidavit the second respondent makes it piain that

he accepied such advice.
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[49] I is common cause that the thirg respondent’s decision to
dissolve the council did not constitute administrative  action
which can be challenged under the provisions of the Promaotion
of Administrative Justice Act {"PAJAT} 15 but was, rather,
executive action which is expressly excluded from the definition
of administrative action in PAJA. That, however, does not
immunise the decision from legal challenge since it must
nonetheless meet the test of legality. The principle of legality
was formuiated by Chaskalson P (as he then was); Goldstone J

and O'Regan J [in Fedsure Life] as foliows!é:

"[56] These provisions imply ihat the local govemment may only act
within the powers iawfully conferred upon it. There is nothing startiing in
this propesition - it s o fundomental principle of the rule of low,
recagnised widely - that the exercise of public power is ordy legifimate
where lawlul. The rule of law - 1o the extent ¢t least that it expresses
this principle of legality - is generally understood to be o fundamental
principle of constitutional law. This has been recognised in other
jurisdictions,, .

The Court went further and stated that;

(58] 1 seems central to the conception of our constitutional order thai
the Leghiature and Executive in every sphere are constrained by the
principle that they may exercise no power and perform no function
beyond that conferred upon them by law. At least In this sense, then,
the principle of legality is implied within the terms of the interim
Constitution. Whether the principle of the rule of law has greater
content than the principle of legdiity is not necessary for us to decide
here. We need merely hold that fundamental to the interim
Constitution is the principle of legality

(50]  In Pharmaceutical” Chaskalson P stated as follows:
"One of the constitutional controls referred to s that flowing from the

docfrine of legaiity. Althcugh Fedsure was decided under the inferim
Consfitufion, the decision is applicable to the exercise of public power

15 Act 3 of 2000

* See above note 9 at paras 56 & 58.

7 Pharmaceutical Manufacturers Association of SA and Another: in re ex parte President of the RSA and Others
2000 (2) SA 874 (CC) at para 17. Id at para 58.
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under the 1996 Constitution, which in specific terms now deciares that
the rule of law is one of the foundalional values of the Constitution.”

Chaskalson P went on fo say that the exercise of all public
power has o comply with the Constitution, the supreme law of

the land, and the docirine of legality, which is part of that iaw!s,

[51]  The Constitutional Court has made it clear that the principte of
legality requires infer alia that the exercise of public power
should not be arbitrary or irrational and requires the holder of
power fo act in good faith and not to misconstrue his/her
powers. In Fedsure, referming to the exercise by the Siate
President of his powers under s 84[2) of the Consiitution, the

Court stated:

“The exercise of the powers is also clearly constrained by the principle
of legality ond, as is implicit in the © onstitution, the Presidert must act
in good faith and must not misconstrue his powers,"

(52] 1 i clear that the respondents misdirected themselves in
misconstruing  the provisions of s 139{4) as requiring the
mandatory dissolution of the council and, for that matter, in
assuming that once the deadline had passed the council no
longer had the power to approve the budgetl. The third
respondent's decision to dissolve the council was squarely based
upon ifs misconstruing these provisions and it thus failed to

exercise its discretion in terms of s 139(4) af all. At the same fime

B id at para 26.
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the decision was, for the reasons more fully set out hereunder,
inconsistent with the third respondent’s obligations in terms of the
principles of intergovernmenial reiations enshrined in s 41 of the
Consfitution. In their papers the respondents do not purport to
make out any case at all Justifying the dissolution of the counci!
save on the sole premise that the municipality's budget was not
adopted by 1 July 2010. It did not seriously advance any other
ground in support of an argument that the dissolution of the

council was an appropriate step in the circumstances.

Indeed, on the face of it the decision fo dissolve the council was
l-suited fo the problem underlying its failure 1o approve the
budgel which was, of course, the absence of a Speaker and the
municipal manager's view that, as o resulf, no further meetings
of the council could be called, even for the purposes of electing
a Speaker or approving the budget. The municipal manager
resisted repected attempts by the majority of councillors, both
betore and after the budget approval deadline passed, fo hold
a councit meeting for the purposes of electing o Speaker and
Cpproving the budget. Instead he frittered away the remaining
fime seeking legal advice and calling upon members of the
council fo furnish him with written representafions in regard o this

relatively minor procedural matier,
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The impasse called out for the third respondent to take
appropriate steps falling well short of the dissoiution of the
council. Thus, for example, the second respondent could have
merely have advised the municipal manager fo take o
common-sense view of the situation and call a meeting of the
council on proper nofice to all its members with a view 1o
electing o Specker and approving the budgel. The
inappropriateness of the decision to dissoive the council was
highlighted by submissions of the respondents’ own counsel
conceming the so-cailed casus omissus. Mr. Heunis expressed the
view that, regard being had to the provisions of s 51 {3} and {4}.(6)
of the Western Cape Municipal Ordinance 20 of 1974, read
fogether with Schedule 6 of the Constifution, the municipal
manager was in fact obliged, upon the receipt of the various
written and signed requests which he received from the
applicant councillors, to have called a meeling on proper nofice
for the purpose of electing a Speaker and approving the
budget. If is unnecessary for this Court o express a view on this
issue, but these provisions do appear to dispel any question of

there being a casus omissus.

Had the second respondent’s mind [and that of his advisor)
been directed to the immediate problem facing the councit,

namely, why its attempis to hold a meeting io elect ¢ Speaker



33

and approve the budgef were peing frustrated, the relevant
provisions of the Ordinance could hove been drawn io the
attention of the municipal manager. The problem of the budget
not being fimeocusly approved could then have been quickly
resolved if not completely averted. The circumstances of ihis very
case iiiusfzo?e the good sense in s 139/4) requiring a provincial
executive to consider appropriate steps falling short of dissolution

of a council.

CONCLUSION AND RELIEF SOUGHT

[5¢]

It follows from my cdnclusion regarding the scope and meaning
of 5 139(4) that the third respondent's decision to dissolve the
Overberg Districi Municipal Council and iake e ancillary steps
was, for want of compliance with the principle of legality,
inconsistent with the Constitution and as such, invalid. The
applicants are therefore entitled 1o the main deciaratory relief
which they seek 1o this effect. The applicants also seek an order
reviewing, correcting and setting aside the aforesaid decision of
the fthird respondent. In my view such review refief s
inappropriate in the case of executive action and, in the light of
the declarctory relief already granted, is superfluous.  The
applicants also seek further orders reinstating the council and the
second to the twelfth applicants as counciliors. Again, the main

declaratory relief having been granted, this relief is superfluous.
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[57]  An order was sought declaring that the appointment of the
fourth respondent as administrator of the council was unicwful,
This relief follows from the main declaratory relief and must be
granted. Inasmuch as a further order was scught reviewing and
seffing aside the appointment of the fourth respondent as
administrator of the council, as well as the decisions and actions
faken by him in exercising the powers and functions of the
council, the declaratory refief granted relating 1o his |
appointment renders The.ﬂrst part of this prayer superflucus for
the reason furmished eariier in relation to other review relief
sought.  As far as the decisions and actions of the fourth
respondent are concerned, these have not been stipulated by
the applicants but are likely, it appears to me, to have been
faken by the fourth respondent in good faith. They may well akso
have involved the incurring of obligations by and to third parties.
In the circumstances, it would be incppropriate for the Court to
make any declaration in respect thereof and they should rather
be dllowed to stand and have legal validity unfil such time as

they may be specifically challenged.»

(58] Finally, the applicants seek o deciaration that the 2010/201]

pudget was duly approved by the councii at the meeting heid

** See Oudekraal Estates (Pty) Ltd v City of Cape Town & Others 2004 {6} SA 222 paragraph [26] at 242 A,
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on 9 July 2010. On the applicants' version of events this meefting
was called on ¢ few hours nofice by way of cell phone texi
messages. Although affended by all eleven members of the
ruling  codlifion, no other councillor was present. in the
circumstances, | have considerable doubt as to whether the
meeting complied with the procedural requirements for a lawful
meefing. Although fhe remaining nine counciliors were given
notification of these proceedings they were not cited as parties.
Furthermore, as Mr. Heunis pointed oul, the resclution adopted
by the council purporting to approve the budget appears to be
insufficient for that purpose. It refers to the draft budget being
approved "in principle” sublect to ten items being submitied for
‘approval/consideration by Council at the next vrgent Special
Council meefing to be convened within days". Amongst these
ten items are the budget votes: tariffs, and the capital budget
for 2010/201 1. The resolution is thus so qualified and provisional in
nature as to fall short of a resclution approving the municipality's
2010/20171 budget. For these reasons, | decline to grani the
decicratory relief sought in regard to the approval of the

budget.

The applicants did not seek, as they would have been entitled
to, a declaration that the third respondent’s purported approval

of a temporary budget and revenue raising measures was
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uniawful. However, if such relief were granted with immediate
effect # would leave the municipality without an approved
budget nearly three and a half months into the new financial
year and with the prospect that it might take the council some
time yet to approve a budget. This is obvicusly an undesirable
situation for any municipality and, if possibie, should be avoided

through the relief granied by the Court.

section 172 {1}{b} of the Constitution empowers a court deciding
a constitutional matier to make any order that 5 just and
equifable including an order ‘suspending fthe declaration of
invalidity for any period and on any conditions, fo allow the
competent authority 1o correct the defect”. in the present
circumstances | consider that it would be appropriate to suspend
the declaration of invalidity relating to the third respondent's
approvatl of the temporary budget for the municipality for g
limited period to afford the council an opportunity 1o formaliy
approve a budget for the remainder of The‘municipolity’s

2010/2011 financial year,

As far as costs are concemed there i Nno reason why the
applicanis shouid not be awarded their cosis, including the cosis

of senior and junior counsel.
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[62]  Inthe result the following order is made:

{a} " is declared that the decision taken by the Western Cape
Provincial Cabinet on 14 July 2070

(i} to dissolve the Overberg District Municipal Couneil with effect

from 16 July 2010 in ferms of s 139(4}) of the Constitution read

with s 24 of the local Government: Municipal Finance

been declared elected and:

(iii} o approve a drait budget and revenuve raising measures as g
temporary budget for the municipality;

is inconsistent with the Constitution and, as such, invalid,

{b) the declaration of invalidity in () {iii} above is suspended for o
period of ten weeks fromn date hereof o allow the Overberg District
Municipal Council to formally approve a budget for the remainder
of the municipality's 2010/2011 financial year:

(c) the first, second and third respondents shall pay the applicanis’
costs (including the costs of two counsel) jointly and severally, the
one paying the others to he dbsolved.




