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IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE HIGH COURT, CAPE TOWN)

                                                                                           Case No:  11938/2009
    

In the application of:

STELLENBOSCH RATEPAYERS’ ASSOCIATION
First Applicant
ALBERTA HAYES
Second Applicant
and 
                                    

STELLENBOSCH MUNICIPALITY 
Respondent
APPLICANTS’ SUPPLEMENTARY NOTE RE FIRST APPLICANT’S STANDING
1. Clause 6.2.1 of the First Applicant’s Constitution reads as follows:
“’n Buitengewone algemene vergadering word deur die Sentrale Bestuur belê indien minstens 20 lede daarom vra of indien die Sentrale Bestuur daartoe besluit.”

2. Clause 6.2.3 of the First Applicant’s Constitution reads as follows:

“As die Sentrale Bestuur nie binne veertien dae vanaf die datum van inlewering van ‘n versoekskrif ooreenkomstig klousule 6.2.1 ‘n buitengewone algemene vergadering belê nie, kan die aanvraers self so ‘n vergadering belê; vir dié doel moet aan die vereiste van klousule 6.3.6 voldoen word.”

3. Clause 6.3.6 reads as follows:

“Van alle algemene vergaderings word minstens twee weke voor die datum van die vergadering skriftelik of elektronies kennis gegee.”

4. The mechanism set out in the above clauses is clearly aimed at enabling the members of the First Applicant to convene a meeting where the sentrale bestuur is incapable or unwilling to do so. 

5. This is done in two steps:

5.1 Firstly, 20 members request the sentrale bestuur to convene such a meeting.
5.2 If no meeting is convened by the sentrale bestuur, the members may themselves convene the meeting.

6. It is submitted that the mechanism clearly does not necessarily require the involvement of the sentrale bestuur. In fact, the mechanism is specifically aimed at a situation where the membership needs to convene a meeting without the involvement of the sentrale bestuur, for example when it is not constituted in accordance with the requirements of the Constitution. 

7. The Respondent contends that because there must be a request by 20 members to the sentrale bestuur to convene a special general meeting, it is only once the sentrale bestuur has not convened such a meeting within 14 days that the meeting may be convened by the aforesaid 20 members.
8. The Respondent then argues that given that the sentrale bestuur is allegedly invalidly constituted, it could not have received a request in terms of clause 6.2.1 and could not have reacted thereto. 

9. This contention is, however, based on a misunderstanding of the mechanism set out above. The sentrale bestuur does not have to be properly constituted in order for the membership to succesfully convene a meeting not involving the sentrale bestuur. The mechanism does not require the sentrale bestuur to act. On the contrary, it specifically envisages a situation where the sentrale bestuur is unwilling or incapable of acting. 
10. It is a matter of logic that it must be possible, by reason of necessity, for the members of the organisation to act even if its sentrale bestuur is incapable of acting. It is submitted that it is precisely to provide for such a situation that the First Applicant’s Constitution contains the above mechanism. 

11. If the Respondent were indeed correct, this would mean that the membership of the First Applicant can never again convene a meeting, nor take any action. The only mechanism available to the membership to circumvent a sentrale bestuur incapable or unwilling to act, is the one set out above. In this regard the Court would have seen that the timeframes provided for in the Constitution for convening a meeting of members and placing a motion before it have all been complied with.
12. The Respondent contends that the First Applicant has alternative remedies to the above-mentioned mechanism, namely -
12.1 to ensure that its ward committees are properly constituted as required by clause 5.1.1 of its Constitution, i.e. it should ensure that each ward committee consists of at least four members; or

12.2 to amend its Constitution.
13. The first option, namely to ensure that each ward committee has at least four members, is however not open to the First Applicant if its sentrale bestuur is incapable of acting. In order to become a ward commiitee member, a person must become a member, and membership is granted by the sentrale bestuur. Clause 3.1.2 provides that a person can only become a member by applying to the sentrale bestuur in accordance with the prescribed form. Moreover, clause 5.1.2 provides that only persons who have been members of the First Applicant for at least a year qualifies to become ward committee members.

14. The second option, namely to amend the First Applicant’s Constitution, can also only be done by a two thirds majority of the algemene vergadering (clause 10.2). In a case where the sentrale bestuur is incapable of acting, such a meeting would have to be convened by the membership in terms of the above-mentioned mechanism. If the First Respondent is correct and this is not possible, the First Applicant would accordingly not be able to amend its Constitution either. 

15. In the light of the fact that no new members can join without the sentrale bestuur, and if the Respondent were correct in its interpretation that members cannot convene a meeting without a properly constituted sentrale bestuur, the First Applicant is at a dead end. Its membership (i.e. the highest decision-making body) would not be able to convene meetings, to take legal action, or to amend its Constitution merely because the sentrale bestuur does not consist of four ward members per ward. If the Respondent’s interpretation were correct, the incapability of the sentrale bestuur would render the entire organisation powerless to pursue its objectives, which includes an important watchdog function. It is submitted that such an interpretation cannot be upheld.

16. In Motaung v Mukubela and Another NNO; Motaung v Mohiba NO,
 (also discussed below) it was held that in the case of voluntary associations litigating in the public interest:

“A Court should not lay down a standard of observance that would make it always unnecessarily difficult - and sometimes impossible to carry out the constitution”
17. It is further submitted, as before, that at the meeting of 30 July 2009 the persons at the buitengewone algemene vergadering were, over and above being members of the First Applicant, also persons who are meeting in order to litigate in the public interest. As such a group, they would be able to litigate (as discussed in Applicants’ heads of argument with reference to Rail Commuter Action Group and Others v Transnet Ltd t/a Metrorail and Others:
, Beukes v Krugersdorp Transitional Local Council and Another,
 Ferreira v Levin,
 and other cases.) It would not follow that this group, which would otherwise be capable of acting in their capacity as such a group, should be excluded from this Honourable Court merely because they also purported to be members of an organisation of which the sentrale bestuur is allegedly improperly constituted.
18. In Metro Group Retirement Fund and Another v Murphy NO and Another
 the Court held as follows:

“In Baeck & Co SA (Pty) Ltd v Van Zummeren and Another 1982 (2) SA 112 (W) it was held (at 118H–119D) that deficiency in authority can be cured by ratification having retrospective operation, and that an Applicant should be allowed to establish such ratification in his replying affidavit in the absence of prejudice to the Respondent. This approach was subsequently approved and adopted in Merlin Gerin (Pty) Ltd v All Current and Drive Centre (Pty) Ltd and Another 1994 (1) SA 659 (C) at 660I–J; National Co-op Dairies Ltd v Smith 1996 (2) SA 717 (N) at 719A–C, and Smith v Kwanonqubela Town Council 1999 (4) SA 947 (SCA) at 954B–H. The Respondents in this matter will not be prejudiced if the Applicants are allowed to raise the issue of ratification in reply. This is a matter in which, if I may paraphrase the words of Conradie J (as he then was) in Merlin Gerin (Pty) Ltd v All Current and Drive Centre (Pty) Ltd and Another (supra) at 660I, the resolutions of the boards of the Applicants’ have “only to be submitted to be accepted”. [Our emphasis]
19. The Court added:

“The Adjudicator’s challenge to the Applicants’ authority elicited the ratifying resolutions. Once the Applicants had rectified the position by way of the resolutions of 22 November 2001, there was no justification for the Adjudicator to persist with the issue. The issue was not one that provided any material or substantial advantage to the Adjudicator – persisting with it merely contributed to an escalation of costs (see National Co-op Dairies Ltd v Smith 1996 (2) SA 717 (N) at 710E – F; Smith v Kwanonqubela Town Council 1999 (4) SA 947 (SCA) at 954H).” [Our emphasis]
20. It is submitted that in this case, similarly, the First Applicant rectified the position through ratification and that by persisting with the issue the Respondent is merely escalating costs.
21. The Respondent distinguishes the Metro Group Retirement Fund case from the case before this Honorouable Court on the basis that ratification in that case took place where the body that was empowered to give authorisation had not done so at the time of the institution of legal proceedings, but did so at a later stage. The Applicants submit that this is no different from the case before this Honourable Court, as the body that could have given authorisation, namely the membership at the general meeting, did so at the 30 July 2009 meeting. 

22. Clause 1A.4 of the First Applicant’s Constitution authorises the First Applicant to institute legal action. The Constitution does not specify that the decision to take such legal action should be taken by the sentrale bestuur. As the highest decision-making body of the organisation, the membership has the ability to institute legal action, and was therefore capable of ratifying the decision – exactly as in the Metro Group Retirement case. 
23. In this regard the Applicants made reference to the case of Gründling v Beyers,
 where the Court held as follows:
“... the constitution does specify certain acts which the Union is required or permitted to do; it often specifies too the manner in which those acts are to be done. The former are the Union's powers, the latter, its internal management (cf. Mine Worker's Union v Prinsloo, 1948 (3) SA 831 (AD)). If it exceeds the former powers, that is, does an act that the constitution does not require or permit it to do, that act is ultra vires, and null and void. Such an act cannot be validated by ratification or estoppel, and the Union, any outsider affected by it, or a member may, if necessary, have it set aside or declared null and void. On the other hand, if the act is within its powers, but the manner of doing it deviates from or is contrary to the constitution, it is not null and void; at most, it is voidable, but it can be validated by ratification or estoppel. Any right of (a) the Union, (b) a member, and (c) an outsider to have it set aside can be defeated in the appropriate circumstances in... (c) by ratification by the Union.”
24. In relation to this case the Applicants submitted
 that, in the present case, the complaint by the Respondent is directed at a matter which concerns the internal management of the First Applicant, and that a challenge to the decision by an outsider could therefore be defeated by ratification by the First Applicant.  The First Applicant’s Constitution explicitly grants it the power to institute legal proceedings.  The only complaint could thus be against its “internal management”, and not its “powers”.

25. The Respondent further contends that as the original decision was taken by the sentrale bestuur, no life could be breathed into this decision by the ratification of the membership. This is clearly incorrect. If the lack of any decision at all can be ratified (as in the Metro Group Retirement case), surely a decision taken by a body which was improperly constituted can be ratified. The very purpose of ratification is the retrospective remedying of the lack of a valid decision.
26. Moreover, it is submitted that the membership of the First Applicant also took a decision to continue de novo with the application when it decided to validate the legal proceedings at the 30 July 2009 meeting. This submission, and the content of the decision taken, was canvassed during oral argument and need not be repeated herein. 

27. It is further submitted that the fact that the Respondent persisted with the point of the invalidity of the First Applicant’s decision to bring this application demonstrates that the Respondent seeks to prevent the Court from dealing with the merits of this application in the public interest.
 The costs and delay brought about by this technical - and in the light of the case law on public interest litigation, futile - objection will inevitably be suffered by the members of the local community in the Respondent’s area of jurisdiction. It is submitted that this is a further demonstration of the unrepenting attitude of the First Respondent, which, as local government, should have the promotion of the interests of the local community as its primary objective. 

28. In this regard, notice is drawn to the case of Minister of Health and Welfare v Woodcarb (Pty) Limited and Another,
 where the Court held that a government authority even has standing to claim relief on behalf of members of the public whose rights are being infringed. It is submitted that organs of state should be litigating in the interests of their constituencies and not against them.

29. In Dalrymple and Others v Colonial Treasurer,
 Innes CJ held as follows:

“Personally, I think that when an Act of Parliament creates a corporate council, provides for its election by the ratepayers, empowers it to raise monies in certain ways from the ratepayers, and to expend it only in certain channels and always for their benefit; then the council stands in a fiduciary relationship to the ratepayers, and the latter have an interest sufficiently direct to enable them to intervene when the statute has been violated.”
30. In the same case Webster J held that “the ratepayers are the principal parties concerned in the municipality; and the council is no more than their agent”.

31. The Applicant further made reference to Motaung v Mukubela and Another NNO; Motaung v Mohiba NO,
 where the Court held as follows:
“In considering whether there has been a material breach of the constitutional provisions of a voluntary association, a Court of law should not, however, view the matter as if under a strong magnifying glass and should not carpingly ferret out and unduly enlarge every minor deviation from the strict letter of the constitutional provision being examined. Much rather should it adopt a practical, commonsense approach to the matter, constantly bearing in mind that the persons called upon to administer such a constitution are usually laymen who are unversed in the ways of the law.
In the De Vos case [De Vos v Ringskommissie van die Ring van die N. G. Kerk, Bloemfontein and Another, 1952 (2) SA 83 (O)] at p. 95, BRINK, J., quoted with approval the remarks of PRICE, J., in the case of Garment Workers' Union v De Vries and Others, 1949 (1) SA 1110 (W), where the learned Judge in the latter case said at p. 1129:
‘In considering questions concerning the administration of a lay society governed by rules, it seems to me that a Court must look at the matter broadly and benevolently and not in a carping, critical and narrow way. A Court should not lay down a standard of observance that would make it always unnecessarily difficult - and sometimes impossible to carry out the constitution. I think that one should approach such enquiries as the present in a reasonable commonsense way, and not in the fault-finding spirit that would seek to exact the uttermost farthing of meticulous compliance with every trifling detail, however unimportant and unnecessary, of the constitution. If such a narrow and close attention to the rules of the constitution is demanded, a very large number of administrative acts done by lay bodies could be upset by the Courts. Such a state of affairs would be in the highest degree calamitous ...’.” [Our emphasis]
32. It is submitted that by persisting with the submission of the invalidity of the First Applicant’s decision to bring these proceedings, the Respondent is doing exactly as is described above: carpingly ferreting out minor deviations, in a fault-finding spirit, and aiming for an interpretation that would render it impossible to carry out the First Applicant’s Constitution. 

33. It is submitted that a local government which litigates so fervently against the public interest and the community which it is obliged to protect, should bear the costs of such litigation.

34. It is accordingly respectfully submit that the Respondent should be ordered to pay the costs of this application, including the costs of two counsel. 
CONCLUSION
35. The relief sought should be granted with costs, including the costs of two counsel.
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