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IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE HIGH COURT, CAPE TOWN)

                                                                                           Case No:  11938/2009
    

In the application of:

STELLENBOSCH RATEPAYERS’ ASSOCIATION
First Applicant

ALBERTA HAYES
Second Applicant

and 
                                    

STELLENBOSCH MUNICIPALITY 
Respondent

APPLICANTS’ NOTE ON ARGUMENT IN REPLY

STATUTORY FRAMEWORK
1. Section 215(1) of the Constitution of the Republic of South Africa, 1996 (“the Constitution”), inter alia provides that municipal budgets and budgetary processes have to promote transparency, accountability and the effective financial management of the economy, debt and the public sector. 

2. In terms of section 229(1) of the Constitution municipalities may impose rates on property and surcharges on fees for services provided by or on behalf of those municipalities and, if authorised by national legislation, other taxes, levies and duties appropriate to local government or to the category of local government into which specific municipalities fall. 

3. In terms of section 229(2)(b) of the Constitution the power of municipalities to impose rates on property, surcharges on fees for services provided by or on behalf of the municipality, or other taxes, levies or duties, may be regulated by  national legislation. 

4. In terms of section 160(2) of the Constitution the following functions may not be delegated by municipal councils:

“(a)
the passing of by-laws; 

(b)
the approval of budgets; 

(c)
the imposition of rates and other taxes, levies and duties; and

(d)
the raising of loans.” 
5. Section 160(4) of the Constitution provides as follows:

“(4)
No by-law may be passed by a Municipal Council unless –

(a) all the members of the Council has been given reasonable notice; and

(b) the proposed by-law has been published for public comment.” 
6. Section 160(6) of the Constitution authorises municipal councils to make by-laws which prescribe rules and orders for –

6.1 their internal arrangements;

6.2 their business and proceedings; and 

6.3 the establishment, composition, procedures, powers and functions of their committees. 

7. However, these may clearly be augmented by national legislation concerning, for example, the imposition of rates and taxes. 

8. Section 162 of the Constitution inter alia provides that -

8.1 municipal by-laws may only be enforced after they have been published in the official Gazette of the relevant Province;  and

8.2 municipal by-laws must be accessible to the public. 

9. These constitutional provisions are tracked inter alia in the Local Government: Municipal Systems Act, No. 32 of 2000 (“the Systems Act”); the Local Government: Municipal Finance Management Act, No. 56 of 20003 (“the MFMA”), and the Local Government: Municipal Property Rates Act, No. 6 of 2004 (“the Rates Act”). 

10. Section 12(2)(a) and (3)(b) of the Systems Act provide that –

10.1 a by-law must be made by a decision taken by a municipal council in accordance with its rules and orders; and

10.2 no by-law may be passed by a municipal council unless it has been published for public comment in a manner that allows the public an opportunity to make representations with regard to the proposed by-law. 

11. Section 13(a) of the Systems Act provides that a by-law passed by a municipal council has to be published promptly in the Provincial Gazette and, when feasible, also in a local newspaper or in any other practical way to bring its contents to the attention of the local community. 

12. Section 16(1) and (2) of the MFMA provides that –

12.1 the council of a municipality has to approve an annual budget for each financial year before the commencement of that financial year; and

12.2 in order to comply with subsection (1), the mayor of the municipality has to table the annual budget at a council meeting at least 90 days before the start of the budget year. 

13. Section 17 of the MFMA deals with the contents of annual budgets and supporting documents.  Section 17(3) importantly provides inter alia as follows:

“(3)
When an annual budget is tabled in terms of section 16(2) it must be accompanied by the following documents:

(a) Draft resolutions – 

(i)   approving the budget of the municipality; 

(ii)   imposing any municipal tax and setting any municipal tariffs as may be required for the budget year; and

(iii)   approving any other matter that may be prescribed; 

(b) ...

(c) ...

(d) ...

(e) ...

(f) ..

(g) ...

(h) ...

(i) ...

(j) ...

(k) The proposed cost to the municipality for the budget year of the salary, allowances and benefits of –

(i)  each political office-bearer of the municipality; 

(ii)  councillors of the municipality; and

(iii)  the municipal manager, the chief financial officer, each senior  manager of the municipality and any other official of the municipality having a remuneration package greater than or equal to that of a senior manager; 

(l) ...; and
(m)  Any other supporting documentation as may be prescribed.” 
14. Section 22(a)(i) and (ii) of the Systems Act provides that, immediately after an annual budget is tabled in a municipal council, i.e. 90 days before the start of the budget year as provided for in section 16(2) of the Systems Act, the accounting officer of the municipality has to –

14.1 make public the annual budget and the documents referred to in section 17(3); and

14.2 invite the local community to submit representations in connection with the budget,

in accordance with Chapter 4 of the Systems Act. 

15. The relevant provision of Chapter 4 of the Systems Act is section 21(1)(a), (b) and (c) which requires that when anything has to be notified by a municipality through the media to the local community in terms of the Systems Act itself, or any other applicable legislation, it has to be done –

“(a)
in the local newspaper or newspapers of its area; 

(b)
in a newspaper or newspapers circulating in its area and determined by the council as the newspaper of record; or

(c)
by means of radio broadcasts covering the area of the municipality.” 
16. Importantly section 21A provides as follows:

“(1)
All documents that must be made public by a municipality in terms of a requirement of this Act, the Municipal Finance Management Act or other applicable legislation, must be conveyed to the local community –

(a) by displaying the documents at the municipality’s head and satellite offices and libraries; 

(b) by displaying the documents on the municipality’s official website, if the municipality has a website as envisaged by section 21B; and

(c) by notifying the local community, in accordance with section 21, of the place, including the website address, where detailed particulars concerning the documents can be obtained. 

(2)
If appropriate, any notification in terms of subsection (1)(c) must invite the local community to submit written comments or representations to the municipality in respect of the relevant documents.”  
17. Section 75 of the Systems Act provides as follows:

“(1)
A municipal council must adopt by-laws to give effect to the implementation and enforcement of its tariff policy. 

(2)
By-laws in terms of subsection (1) may differentiate between different categories of users, debtors, service providers, services, service standards and geographical areas as long as such differentiation does not amount to unfair discrimination.” 
18. Section 75A(1), (2) and (3)(b)(iii) provides that –

18.1 a municipality may –

18.1.1 levy and recover fees, charges or tariffs in respect of any functional service of the municipality;  and

18.1.2 recover collection charges and interest on any outstanding amount;  

18.2 the fees, charges or tariffs as aforesaid are levied by a municipality by resolution passed by the municipal council with a supporting vote of a majority of its members; and

18.3 after the passing of such a resolution, the municipal manager has to, without delay, publish in a newspaper of general circulation in the municipality a notice stating the date on which the determination will come into operation. 

19. To complete the statutory framework, we would refer to the following provisions of the Rates Act:

19.1 Section 11(1)(a) which provides that a rate levied by a municipality on property has to be an amount in the Rand on the market value of the property.

19.2 Section 12(1) which provides that when levying rates, municipalities have to levy rates for a financial year and the rates lapse at the end of the financial year for which it was levied. 

19.3 Section 13(1) which provides that rates become payable –

19.3.1 as from the start of a financial year;  or

19.3.2 if a municipality’s annual budget is not approved by the start of any financial year, as from such later date when the annual budget, including a resolution levying rates, is approved by the provincial executive in terms of section 26 of the MFMA.

20. The effect of section 26 of the MFMA is, for present purposes, that if by the start of a budget year a municipal council has not approved any revenue-raising measures necessary to give effect to the budget, the provincial executive of the relevant Province has to intervene in terms of section 139(4) of the Constitution by taking appropriate steps to ensure that those revenue-raising measures are approved and approving revenue-raising measures to provide for the continued functioning of the municipality. 

21. As we have said in our main heads of argument, the statutory requirements referred to hereinabove are peremptory; they have to be complied with. 

SUMMARY OF FAILURE TO COMPLY WITH STATUTORY REQUIREMENTS
22. It is accordingly submitted that the Respondent failed to comply with a number of peremptory statutory provisions as follows:

22.1 It failed to table a draft resolution on the proposed rates and tariffs together with the draft budget 90 days before the start of the financial year as required by section 17(3)(a)(ii) of the MFMA.
 (There was no draft resolution, only meaningless percentages in the agenda and minutes, and the only place an amount in the Rand was published was in the ambiguous 10 April 2009 advertisement.) 
22.2 Because no resolution existed, the Respondent failed to make public and invite representations in accordance with Chapter 4 of the Systems Act on any draft resolution on the proposed rates and tariffs on its website and at public libraries (as required by section 22 of the MFMA and section 21A of the Systems Act) relating to the draft resolutions accompanying the draft budget – on both rates and tariffs.
 
22.3 It failed to adopt a resolution on the rates at the final adoption of its budget 30 days before the start of the financial year as required by section 14(1) of the Rates Act (relating to rates only).

22.4 It failed to advertise the adopted rate in the media as required by section 14(3)(b) of the Rates Act (relating to rates only).

22.5 It failed to advertise adopted tariffs in a newspaper of general circulation as required in section 75A(3)(b) of the Systems Act (relating to tariffs only).
 

22.6 It failed to comply with the requirements for public participation in adopting the rates and tariffs, as required by sections 22 and 23 of the MFMA.
  In general, by failing to comply with all the provisions set out above – making it impossible for the public to participate meaningfully in the process. In particular, by failing to provide the First Applicant with information which it was required to table with the draft budget in terms of section 17 of the MFMA and section 75 of the MFMA.
 

RESPONDENT’S RESPONSE IN RESPECT OF ADVERTISEMENT OF THE PROPOSED RATE

23. The Respondent objects to the contention that the proposed rate as published in the Eikestadnuus of 10 April 2009
 is ambiguous. The objection is based on the fact that this contention was first raised by this Honourable Court and is not to be found in the Applicants’ papers.  (This argument does not address the failure, to table a draft resolution at the 90 day meeting.) 
24. The Respondent moreover answers the contention by stating that the question is not whether the rate as published seems ambiguous to this Honourable Court, but that the test is whether someone who is “au fait” with rates and taxes would be able to understand the advertisement. 

25. We respond to these arguments as follows:

25.1 The Respondent refers to the following sentence in the Applicant’s founding affidavit: “The Cent amount in the Rand (the proposed rate) was only published in the Eikestadnuus advertisement of 9 April 2009 (AVDW4)”
 and contends that the Applicant conceded in its papers that the advertisement was unambiguous. However, it is submitted that it is clear from the context of this sentence that no such concession was made. In fact, the sentence merely aims to indicate that the only reference to the proposed rate to be found anywhere was in the advertisement mentioned. The aim of this sentence is clearly to emphasize the lack of any reference to the proposed rate in the draft budget, its annexures and a draft resolution. 

25.2 Furthermore, even if this Honourable Court were to hold that the Applicant did not make the relevant averment in its papers, it is submitted that the ambiguity of a proposed rate in an annexure which is before the Court, can be taken into account mero motu by the Court. The Court is in as good a position as the parties to determine whether something is objectively ambiguous or not. 

25.3 The test as put forward by the Respondent, namely whether a person who is “au fait” with rates and taxes (or the process involving it) would understand the advertisement, is, with respect, incorrect. Within a context characterised by emphasis on public participation and peremptory requirements in respect of advertisement within a local community, the test must be whether a reasonable member of the local community will be able to understand the rates and tariffs to be levied.  In such circumstances, the Court’s interpretation of an advertisement can never be excluded on the basis that the Court is not “au fait” with the mechanics of the imposition of rates and tariffs.
25.4 Under the circumstances, when regard is had to the publication of percentages only, the incorrect expression of the rate as an amount of cent in the Rand
 and the ambiguous wording of the 10 April advertisement
, it is doubtful whether the relevant officials are themselves “au fait” with the statutory requirements in respect of rates and tariffs. 

25.5 In this regard, the Respondent adds that a separate “draft resolution” is not necessary, as a “resolution” was taken on the percentages. We submit that this approach is clearly flawed for the following reasons:

25.5.1 The MFMA specifically requires a draft resolution to be tabled at the 90 day stage. To adopt a final resolution on the rates at the 90 days stage would amount to a complete negation of the public participation process which should take place between the 90 days and the 30 days stages.

25.5.2 The Act specifically requires a draft resolution to be tabled. It is submitted that the term “draft resolution” implies a separate resolution, which is capable of becoming final at its adoption, either in its original or amended form.  

25.5.3 The legislation clearly envisages that the resolution adopted at the 90 day stage should be capable of becoming the final resolution, the by-law, in terms of which the rates and tariffs are levied. This is clear from the following legislative provisions:

25.5.4 Section 14 of the Rates Act which provides:

“(1)
A rate is levied by a municipality by resolution passed by the municipal council with a supporting vote of a majority of its members. 

(2)
A resolution levying rates in a municipality must be promulgated by publishing the resolution in the Provincial Gazette.”

This is not an ordinary majority.  It is a special majority. 

25.5.5 It is clear that this resolution, which implements the rates, should be the same resolution which was submitted at the 90 day stage and submitted for public comment, as amended in accordance with the public’s objections. 

25.5.6 Section 12(3) of the Systems Act provides:

“No by-law may be passed by a municipal council unless -

....

(b)  the proposed by-law has been published for public comment in a manner that allows the public an opportunity to make representations with regard to the proposed by-law.”

25.5.7 Section 13 of the Systems Act provides:

“A by-law passed by a municipal council -

(a) must be published promptly in the Provincial Gazette, and, when feasible, also in a local newspaper or in any other practical way to bring the contents of the by-law to the attention of the local community ...”

25.5.8 Accordingly, no by-law imposing rates and tariffs can be validly adopted without the 90 day resolution and the public participation process which follows it. Under the circumstances, it follows that the Respondent was not in a position to adopt the by-law
 because it was never advertised in resolution form as required by the above-mentioned statutory provisions. The by-law imposing the rates and tariffs is accordingly fundamentally flawed because of the absence of a draft resolution at the 90 day stage.  

25.5.9 It is clear that the resolution required at the 90 day stage should be capable of being adopted as a by-law imposing the rates and tariffs. This is even more pertinently required in section 13 of the Rates Act, which provides:

“(1) A rate becomes payable -



(a)
as from the start of a financial year; or 

(b)
if the municipality's annual budget is not approved by the start of the financial year, as from such later date when the municipality's annual budget, including a resolution levying rates, is approved by the provincial executive in terms of section 26 of the Municipal Finance Management Act.”

26. In summary, the Applicants’ case is based on the following:

26.1 The first mention made of a rate (an amount in the Rand) is in the Eikestadnuus advertisement of 10 April 2009.
 This advertisement is so ambiguous as to be meaningless.

26.2 The rate (amount in the Rand) was not mentioned anywhere else in the budget, its annexures or the draft rates policy. The agenda and minutes of the March meeting refer only to percentages,
 which the Applicants submit is insufficient and not sufficiently informative for the purpose of public participation.

26.3 An undated annexure to the budget
 contains the same ambiguous and insufficient information as the 10 April 2009 advertisement.

26.4 The percentages referred to are furthermore ambiguous because the valuations of properties have been adjusted since the last budget year. Percentages of increase or decrease mean nothing if one is not able to calculate the impact of the new rate based on the new property valuation. On the Respondent’s own version, the percentage of decrease of the rate at the final adoption amounted to 34%. Yet, it is clear from the Applicants’ papers that most ratepayers are in reality paying hugely increased rates. For this reason it is submitted that the percentage of increase or decrease is misleading and does not help the average ratepayer to understand what they will have to pay. The Respondent’s argument that there was no prejudice is, with respect, clearly unsustainable.  

26.5 The Respondent argues that there was sufficient public participation based on the fact that 1540 objections were received. It is submitted that this fact is neither here nor there. It is impossible to know how many complaints would have been received had the Respondent complied with the statutory requirements. Moreover, the complaints are not before this Honourable Court, and one does not know whether they relate to the rates, the electricity tariff increases, or other matters. Furthermore it is not established whether the 1540 members of the community who objected, understood the increase or decrease of the rates – especially in the light of the submission that the average person is not “au fait” with how rates and tariffs work. 

26.6 There was also no separate resolution on the rates. 

27. The above arguments should all be seen against the backdrop of the importance of public participation. The Courts have repeatedly stressed the importance of publication, involving proper notice to the public and meaningful opportunities to comment on draft legislation. The statutory requirements dealing in detail with how such participation should take place exist specifically for this reason, and should be interpreted in this light. It simply cannot be argued, as the Respondent does, that substantial compliance has taken place when publication has not taken place at all, or only taken place for the benefit of those who are “au fait” with the workings of rates and tariffs. 
28. In Doctors for Life International v Speaker of the National Assembly and Others,
 Ngobo J, as he then was, stated as follows:

“[129]
What is ultimately important is that the Legislature has taken steps to afford the public a reasonable opportunity to participate effectively in the law-making process. Thus construed, there are at least two aspects of the duty to facilitate public involvement. The first is the duty to provide meaningful opportunities for public participation in the law-making process. The second is the duty to take measures to ensure that people have the ability to take advantage of the opportunities provided. In this sense, public involvement may be seen as a continuum that ranges from providing information and building awareness, to partnering in decision-making. This construction of the duty to facilitate public involvement is not only consistent with our participatory democracy, but it is consistent with the international law right to political participation. As pointed out, that right not only guarantees the positive right to participate in public affairs, but it simultaneously imposes a duty on the State to facilitate public participation in the conduct of public affairs by ensuring that this right can be realised. It will be convenient here to consider each of these aspects, beginning with the broader duty to take steps to ensure that people have the capacity to participate.
The duty to take steps to facilitate public involvement

[130]
The Constitutional Assembly was acutely aware that our legacy of racial discrimination, which was still fresh in their minds, could undermine the national effort to construct 'a democratic and open society in which government is based on the will of the people'. A majority of the people had, for many years, been denied the right to influence those who ruled over them. They had been discriminated against in almost every sphere of life. The result was gross inequality in education, financial resources, access to knowledge and other areas that are crucial for effective participation in the law-making process. Merely to allow public participation in the law-making process is, in the prevailing circumstances, not enough. More is required. Measures need to be taken to facilitate public participation in the law-making process.”  [Footnotes omitted]

29. In Matatiele Municipality and Others v President of the RSA and Others (No 2),
 Ngcobo J reiterated:

“Consistent with our constitutional commitment to human dignity and self-respect, s 118(1)(a) contemplates that members of the public will often be given an opportunity to participate in the making of laws that affect them. As has been observed, a 'commitment to a right to . . . public participation in governmental decision-making is derived not only from the belief that we improve the accuracy of decisions when we allow people to present their side of the story, but also from our sense that participation is necessary to preserve human dignity and self-respect'.” [Footnotes omitted]

30. The Court went on to emphasise the dictum in Doctors for Life as follows:

“The nature and the degree of public participation that is reasonable in a given case will depend on a number of factors. These include the nature and the importance of the legislation and the intensity of its impact on the public. The more discrete and identifiable the potentially affected section of the population, and the more intense the possible effect on their interests, the more reasonable it would be to expect the Legislature to be astute to ensure that the potentially affected section of the population is given a reasonable opportunity to have a say. In addition, in evaluating the reasonableness of the conduct of the provincial legislatures, the Court will have regard to what the Legislatures themselves considered to be appropriate in fulfilling the obligation to facilitate public participation in the light of the content, importance and urgency of the legislation.” 
31. It is submitted that in a local government context, the determination of municipal rates and tariffs is the one legislative act that most seriously impacts on the members of the community. It is the legislative act that has the most “intense possible effect on their interest”, as described in Matatiele above. 

32. It is submitted that by arguing that the advertisement of 10 April 2009, which was the only notification to the public regarding the proposed rates, was aimed at people who are “au fait” with the working of rates and tariffs, the Respondent is displaying an attitude which is the antithesis of being “astute to ensure that the potentially affected section of the population is given a reasonable opportunity to have a say”. 
33. For the above reasons it is submitted that the rates and tariffs are invalid.

THE SECTION 27(4) ARGUMENT

34. The Respondent argues that this application should fail on the basis of the immunity granted to the budget by section 27(4) of the MFMA.

35. It is however pointed out, as in the First Applicant’s papers, that this application does not attack the validity of the Respondent’s annual budget. Section 27(4) is therefore not applicable.

36. The legislation clearly distinguishes the adoption of the rates and tariffs and the adoption of the budget as two different actions. Section 17(3)(a)(ii) of the MFMA requires that when the budget is tabled, it must be accompanied by draft resolutions setting out the proposed rates and tariffs. This clearly implies that the imposition of rates and tariffs is achieved separately from the adoption of the budget. 
37. This is underscored by the fact that an approved annual budget may be revised through an adjustments budget as provided for in section 28 of the MFMA, but that municipal rates and tariffs may not be increased during a financial year (section 28(6) of the MFMA read with section 12(3) of the Rates Act). 
38. In addition there are several requirements relating to the publication of the rates, set out in the Rates Act, and the tariffs, set out in the Systems Act, which are discussed at length in the Applicants’ heads and papers. It is submitted that the existence of these separate procedures for the adoption of rates and tariffs as distinct from the budget clearly indicates that the procedural requirements in respect of the validity of the budget is a separate question from the procedural requirements in respect of the validity of the rates and tariffs.

39. Section 27(4) only protects the validity of the annual budget and adjustments budgets. It does not protect the revenue-raising measures. 

40. This distinction between the budget and the revenue-raising measures is reasonable and logical. A municipality and its local community cannot function without an annual budget, as pointed out by the Respondent. It is in the interests of the local community that a budget should not be set aside based on procedural shortcomings.  The same outcome does not necessarily apply in the event of the invalidity of revenue-raising measures because municipalities have diverse sources of income.  
41. The fact that the implementation of the Respondent’s budget is, at least in part, dependent on the revenue raised from the rates and tariffs, cannot stand in the way of this application.  The Applicants attack the validity of the rates and tariffs, and any consequences of such invalidity should be addressed by the Respondent. Case law on the issue of implementing judgments against the state have indicated that a citizen who succeeds with an order against the state should not be denied relief in the face of complex and technical legislation applicable to organs of state.
  In the first place it is the Respondent’s duty to comply with the provisions of the legislation relating to rates and tariffs. If it fails to do so, the rates and tariffs stand to be declared invalid. 

42. The Applicant is entitled to the relief it seeks.  However, it has no desire to take an order which might be to the detriment of the Stellenbosch community.  It would therefore be satisfied with an order which recognises the invalidity of the imposition of the rates and tariffs but saves them sufficiently long to give the Respondent an opportunity to take steps to remedy the situation whilst at the same time making appropriate provision for public participation. 

COSTS

43. We respectfully submit that the Respondent should be ordered to pay the costs of this application, including the costs of two counsel. 

44. In Trustees for the time being of the Biowatch Trust v Registrar Genetic Resources and Others,
 the Constitutional Court has recently comprehen-sively considered the law with regard to the adjudication of the matter of costs in applications with a constitutional dimension.  The Court held as follows:

“[18]
… the general rule in constitutional litigation that an unsuccessful litigant ought not to be ordered to pay costs to the state should not be departed from simply because of a perceived ability of the unsuccessful litigant to pay…  
[19] 
… A perusal of the law reports shows how vital the participation of public interest groups has been to the development of this Court’s jurisprudence.  Interventions by public interests groups have led to important decisions …

[23]
The rationale for this general rule is three-fold.  In the first place it diminishes the chilling effect that adverse costs orders would have on parties seeking to assert constitutional rights.  Constitutional litigation frequently goes through many courts and the costs involved can be high.  Meritorious claims might not be proceeded with because of a fear that failure could lead to financially ruinous consequences.  Similarly, people might be deterred from pursuing constitutional claims because of a concern that even if they succeed they will be deprived of their costs because of some inadvertent procedural or technical lapse.  Secondly, constitutional litigation, whatever the outcome, might ordinarily bear not only on the interests of the particular litigants involved, but on the rights of all those in similar situations.  Indeed, each constitutional case that is heard enriches the general body of constitutional jurisprudence and adds texture to what it means to be living in a constitutional democracy.  Thirdly, it is the state that bears primary responsibility for ensuring that both the law and state conduct are consistent with the Constitution …  If there should be a genuine, non-frivolous challenge to the constitutionality of a law or of state conduct, it is appropriate that the state should bear the costs if the challenge is good, but if it is not, then the losing non-state litigant should be shielded from the costs consequences of failure.  In this way responsibility for ensuring that the law and state conduct is constitutional is placed at the correct door.”   (Emphasis provided.)
45. The present case is clearly one where a group of citizens brought an application aimed at holding a local authority to its constitutional obligations, and at ensuring that an organ of state complies with the constitutional and legislative framework which governs its conduct. 

46. It is further submitted that the fact that the Respondent persisted with the point of the invalidity of the First Applicant’s decision to bring this application demonstrates that the Respondent inappropriate sought to prevent the Court from dealing with the merits of this application in the public interest.
 The costs and delay brought about by this technical - and in the light of the relevant case law, futile - objection will inevitably be suffered by the members of the local community in the Respondent’s area of jurisdiction. It is submitted that this is a further demonstration of the unrepenting attitude of the Respondent, which, as local government, should have the interests of the local community as its primary objective. 

47. In Metro Group Retirement Fund and Another v Murphy NO and Another,
 the Court held as follows:

“In Baeck & Co SA (Pty) Ltd v Van Zummeren and Another 1982 (2) SA 112 (W) it was held (at 118H–119D) that deficiency in authority can be cured by ratification having retrospective operation, and that an Applicant should be allowed to establish such ratification in his replying affidavit in the absence of prejudice to the Respondent. This approach was subsequently approved and adopted in Merlin Gerin (Pty) Ltd v All Current and Drive Centre (Pty) Ltd and Another 1994 (1) SA 659 (C) at 660I–J; National Co-op Dairies Ltd v Smith 1996 (2) SA 717 (N) at 719A–C, and Smith v Kwanonqubela Town Council 1999 (4) SA 947 (SCA) at 954B–H. The Respondents in this matter will not be prejudiced if the Applicants are allowed to raise the issue of ratification in reply. This is a matter in which, if I may paraphrase the words of Conradie J (as he then was) in Merlin Gerin (Pty) Ltd v All Current and Drive Centre (Pty) Ltd and Another (supra) at 660I, the resolutions of the boards of the Applicants’ have “only to be submitted to be accepted”. (Emphasis supplied.)
48. The Court added:

“The Adjudicator’s challenge to the Applicants’ authority elicited the ratifying resolutions. Once the Applicants had rectified the position by way of the resolutions of 22 November 2001, there was no justification for the Adjudicator to persist with the issue. The issue was not one that provided any material or substantial advantage to the Adjudicator – persisting with it merely contributed to an escalation of costs (see National Co-op Dairies Ltd v Smith 1996 (2) SA 717 (N) at 710E – F; Smith v Kwanonqubela Town Council 1999 (4) SA 947 (SCA) at 954H).”  (Emphasis supplied.)
49. It is submitted that in this case, similarly, the First Applicant rectified the position through ratification and that by persisting with the issue the Respondent is merely escalating costs.

50. In this regard, notice is drawn to the case of Minister of Health and Welfare v Woodcarb (Pty) Limited and Another,
 where the Court held that a government authority even has standing to claim relief on behalf of members of the public whose rights are being infringed. It is submitted that organs of state should be litigating in the interests of their constituencies and not against them.

51. In Dalrymple and Others v Colonial Treasurer,
 Innes CJ held as follows:

“Personally, I think that when an Act of Parliament creates a corporate council, provides for its election by the ratepayers, empowers it to raise 

monies in certain ways from the ratepayers, and to expend it only in certain channels and always for their benefit; then the council stands in a fiduciary relationship to the ratepayers, and the latter have an interest sufficiently direct to enable them to intervene when the statute has been violated.”
52. In the same case Webster J held that “the ratepayers are the principal parties concerned in the municipality; and the council is no more than their agent”.

53. It is submitted that the Respondent’s reckless pursuit of litigation against its own constituents is even more pertinent in the light of the diminished relief with which the Applicants have indicated from the outset they will be satisfied.  The Respondent has continued the litigation for no other purpose than to save face.  It is submitted that a local government which litigates so fervently against the public interest and the community which it is obliged to serve should bear the costs of such litigation.

54. It is a sad fact that these costs will eventually be paid from the very proceeds of the unlawful rates and tariffs which are the subject of this application.
CONCLUSION
55. The relief sought should be granted with costs, including the costs of two counsel.
J C HEUNIS S.C.

E SMIT

Applicants’ counsel

Chambers, Cape Town

21 October 2009
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